Economic sciences

TO THE QUESTION OF THE BANK DEPOSIT: OPINION OF THE EXPERT
(ON THE EXAMPLE OF PJSC MAY DAY BANK KRASNODAR)

Brylev V.I., Isupova L. V.

Krasnodar University Ministry of Internal Affairs of Russia, Krasnodar, e-mail: vibrilev@mail.ru;
Branch “Kuban state university”, Gelendzhik, e-mail: i _isupova@mail.ru

Scientific research is directed to identification of problems of civil regulation and protection of the rights of
investors of PJSC May Day Bank, causes of failure in review on new circumstances of separate categories of the
civil cases which have arisen from legal relationship on a bank deposit agreement courts of law of Krasnodar and
Gelendzhik. The analysis of court practice on review of civil cases on new circumstances is carried out. Explanations
and legal line items of Resolutions of the Constitutional Court of the Russian Federation, the Resolution of Plenum of
the Supreme Court of the Russian Federation, the Resolution of the Krasnodar regional court and the decision of the
Gelendzhik city court were considered. Refusal consequences in satisfaction of the declared requirements about review
for new circumstances of civil cases of the injured investors of PJSC May Day Bank resulting from a bank deposit
agreement are analysed. Regulations of the Resolution of the Constitutional Court of the Russian Federation of October
27,2015 Ne 28-P and the Civil code Russian Federation which have been applied in case of permission of the desig-
nated requirements by courts of law of Krasnodar and Gelendzhik in other constitutionally — legal sense are researched.

Keywords: material regulations, the analysis of court practice, the Resolution of the Constitutional Court, the Resolution
of Plenum of the Supreme Court, courts of law, review on new circumstances, property damage (harm), a bank deposit,
banking service, money, the civil defendant

According to the Constitution of the Russian
Federation constitutional legal guarantees the
cash and non-cash existing in the form of record
on the bank account of their owner which by the
nature represent the covered by concept of prop-
erty, obligations requirement to bank resulting
from a bank deposit agreement shall be provided.

In 2012 several tens citizens have con-
cluded with Bank Pervomaysky (PJSC) bank
deposit agreements — in the building of bank
and in the presence of his workers — and in
2013 have tried to withdraw deposits ahead of
schedule, but were refused. The prosecutor’s
office of Krasnodar Krai has reported that the
staff of additional office of Bank Pervomaysky
(PJSC), among them the director of office, has
stolen deposits of 188 citizens on the amount
of 387 million rubles, contracts on which have
been signed in 2007-2013. It has become clear
that bank deposit agreements were signed by
the director of additional office Larisa Golod-
nova who did not have on it powers, and mon-
ey of investors in cash desk of bank was not
placed. At the same time bank, without wish-
ing to be responsible for actions of the work-
ers, | suggested the victims to make a claim
to defendants who have already spent the sto-
len means. Thus, investors have actually lost
an opportunity to receive back the money.

However, in August, 2015 the Supreme
Court of the Russian Federation has cancelled
the decision by which Bank Pervomaysky
(PJSC) has been eliminated defendants for the
crime committed by his employees. On crimi-
nal case, on representation of the deputy at-
torney general S.G. Kekhlerov. The Supreme

Court of Russia has made the decision that
Bank Pervomaysky (PJSC) shall be the civil
defendant and the deceived investors have
tried to collect the money judicially. But the
Gelendzhik city court recognized their agree-
ments insignificant as those did not correspond
to a standard form, have been signed by the un-
authorized person, and the agreement of a con-
tribution did not certificate entering of money
into cash desk. Confirmation of the fact of en-
tering of money into bank, the Constitutional
Court of the Russian Federation recognized
and I have decided that any documents issued
by bank can serve as proofs, and the cash re-
ceipt order (which investors did not have “May
Day Bank™) only one of possible options. The
validity of the agreement is also specified by
actions of bank, for example acceptance of ad-
ditional contributions and interest payment.
But courts of law and the Supreme Court of
the Russian Federation have not wanted to
understand in this case, having followed abso-
lutely inadmissible way of formal application
of regulations about a bank deposit agreement
which as a result has led to the unfair decision.
VIP-investors of Bank Pervomaysky (PJSC) in
the Constitutional court of the Russian Federa-
tion have got chance of review of decisions of
the courts about refusal to return them the lost
means placed under the overestimated rates
under non-standard agreements.

Seven investors of Bank Pervomaysky
(PJSC) who signed contracts with bank under
the overestimated percent and could not re-
turn the money, have appealed to the Consti-
tutional court. The constitutional court of the
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Russian Federation has supported investors.
On Octobe 27, 2015 the Constitutional Court
of the Russian Federation has issued the De-
cree Ne 28-P on check of constitutionality of
item 1 of Art. 836 of the Civil Code of the Rus-
sian Federation according to claims of citizens
L.S. Biler, P.A. Guryanov, N.A.Guryanova,
S.I. Kaminskaya, A.M. Savenkov, L.I. Saven-
kova and L.P. Stepanyugina by whom it is es-
tablished that courts of law, recognizing agree-
ments of bank deposits of citizens with PJSC
May Day Bank unconcluded, have misinter-
preted the regulations which are been the ba-
sis for decisions, including item of 1 St. 836
The civil code of the Russian Federation, hav-
ing given them other interpretation dispersing
from their constitutional and legal sense re-
vealed in the specified Resolution that is the
basis for reconsideration of the case taking into
account these new circumstances. Also in it
the decision it was specified that introduction
of funds for a bank account by investors can
be proved by any documents issued to them
by bank. And if the agreement has been signed
from a bank name by the unauthorized person,
then it is necessary to consider that for the citi-
zen appropriate authority of the representative
can appear from a situation in which he acts.
The court has no right to qualify the agreement
as insignificant when rationality and conscien-
tiousness of actions of the investor in case of
the conclusion of the agreement and transfer of
money to the unauthorized employee of bank
are not confuted. The constitutional court of the
Russian Federation has decided that introduc-
tion of funds for a bank account by investors
can be proved by any documents issued to it by
bank. In such cases the bank shall bear burden
of negative consequences, have decided in the
Constitutional court of the Russian Federation.

With this decision investors have returned
to court of Gelendzhik. But that has considered
that the resolution KS is not new circumstance
whereas the decision which has come into force
can be reviewed only on again opened or new
circumstances which list is strictly determined.

According to item 3 of the part 4 of Art. 392
of the Code of civil procedure of the Russian
Federation treats new circumstances: recogni-
tion by the Constitutional Court of the Russian
Federation not corresponding to the Constitu-
tion of the Russian Federation of the law ap-
plied in specific case on which in connection
with decision making the applicant appealed to
the Constitutional Court of the Russian Federa-
tion. According to Art. 393 of the Code of civil
procedure of the Russian Federation review on
again opened or new circumstances of resolu-

tions of courts of appeal, cassation or supervis-
ing instance by which it is changed or the new
court decree is accepted, it is made by the court
which has changed the court decree or accept-
ed the new court decree. According to Art. 397
of the Code of civil procedure of the Russian
Federation court, having considered the appli-
cation, idea of review of court decrees on again
opened or new circumstances, grants the ap-
plication and cancels court decrees or refuses
their review. The court by consideration of the
corresponding statement resolves a question
of cancellation or refusal in cancellation of the
judgment which has entered into force on the
bases determined by article 392 of the Code of
civil procedure of the Russian Federation tak-
ing into account all circumstances, including
execution of a judgment, and regulations of
a substantive and procedural law, and the per-
sons participating in the case having the right
to file a petition for permission of a question
of a possibility of cancellation of the judicial
acts which have entered into force in the court
which has made these decisions. The private
complaint can be made about determinations
of trial court about satisfaction (refusal in sat-
isfaction) such statement.

Considering that not only recognition of
regulation unconstitutional is the basis for re-
view of court decrees in connection with new
circumstances, but also interpretation of regu-
lation the Constitutional Court of the Russian
Federation otherwise, than it is made in the
challenged judicial act about what it is speci-
fied in determination of the Constitutional
Court of the Russian Federation of October 18,
2012 to Ne 1962-0. The legal line item of the
Constitutional Court of the Russian Federation
concerning interpretation of material regula-
tions of the civil legislation reflects the immi-
nent need for courts of law to reconsider civil
cases, from bank deposit agreements on new
circumstances, considering private interests of
citizens investors as equal participants of the
property relations.

Despite solutions of the Constitutional
Court of the Russian Federation, cynical viola-
tion of the civil laws of investors “Bank May
Day” (PJSC) Krasnodarskim regional court
and the Gelendzhik city court continues.

So, on December 9, 2015 the Gelendzhik
city court (the Judge O.V. Shutkin, P.A. Popov)
has rejected statements of investors “May Day
Bank” of S. Kaminskaya, and 1. Bilera about re-
view on new circumstances of decisions of the
Gelendzhik city court of Krasnodar Krai on civil
cases Ne 2-1787/13 and Ne 2-1516/13 on new cir-
cumstances. The private complaint can be made
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about determinations of trial court about satisfac-
tion (refusal in satisfaction) such statement.

Considering that not only recognition of reg-
ulation unconstitutional is the basis for review
of court decrees in connection with new circum-
stances, but also interpretation of regulation the
Constitutional Court of the Russian Federation
otherwise, than it is made in the challenged ju-
dicial act about what it is specified in determina-
tion of the Constitutional Court of the Russian
Federation of October 18, 2012 to Ne 1962-0.
The legal line item of the Constitutional Court
of the Russian Federation concerning interpre-
tation of material regulations of the civil legis-
lation reflects the imminent need for courts of
law to reconsider civil cases, from bank deposit
agreements on new circumstances, considering
private interests of citizens investors as equal
participants of the property relations.

Despite solutions of the Constitutional
Court of the Russian Federation, cynical viola-
tion of the civil laws of investors “Bank May
Day” (PJSC) Krasnodarskim regional court
and the Gelendzhik city court continues.

So, on December 9, 2015 the Gelendzhik
city court (the Judge O.V. Shutkin, P.A. Popov)
has rejected statements of investors “May Day
Bank” of S. Kaminskaya, and I. Bilera about
review on new circumstances of decisions of
the Gelendzhik city court of Krasnodar Krai
on civil cases Ne2-1787/13 and Ne 2-1516/13
on new circumstances. On February 9, 2016
Judicial board on civil cases of the Krasnodar
regional court (the judge K.V. Lobodenko ) I
have refused satisfaction of the private claim
of N.A. Guryanova about review on new cir-
cumstances of the judicial act of trial court, and
now the investor has made the writ of appeal
in presidium of regional court. On the similar
civil cases which have arisen from a bank de-
posit agreement, courts of law make unfair deci-
sions. The solution of the Constitutional court
1s new circumstance for review of civil cases,
however courts refuse to investors again and do
not recognize the solution of the Constitutional
court as new circumstance. The solution of the
Constitutional court is obligatory for execution
by everything including judges. The sanction of
Art. 315 of the criminal code of Russian Federa-
tion establishes the list of measures of punish-
ment from a penalty till two years of imprison-
ment for non-execution of a sentence of court,
a judgment or other judicial act.

According to the stated line item, provisions
of point 3 of part 4 of article 392 of the Code
of civil procedure of the Russian Federation do
not interfere with courts according to the state-
ment of the persons which were not taking part

in the constitutional legal proceedings to review
on new circumstances the court decrees which
have entered into force, but are not performed
or performed partially based on decisions Con-
stitutional court of the Russian Federation in
which the constitutional and legal sense of these
or those standard provisions is revealed.

At the same time, such review cannot be made
without proper declaration of will of the interested
subjects and accounting of requirements of the
industry legislation. Availability of material and
procedural prerequisites and obstacles for review
of decisions is subject to establishment by court to
which competence such review is referred.

The group of injured investors on per-
sonal acceptance has transferred in regional
prosecutor’s office addressed to the prosecutor
of Krasnodar Krai the statement for criminal
prosecution of the judges passing obviously il-
legal decisions concerning investors of Bank
Pervomaysky (PJSC). Injured investors have
specified in the statement for the fact that judges
ignore the resolution of the Constitutional Court
of the Russian Federation from 10/27/2015
Ne 28-P and continue to take out judicial acts
for benefit of bank. Injured investors of Bank
Pervomaysky (PJSC) intend to address to the
State Office of Public Prosecutor and the RF IC.
Also to the Constitutional Court of the Russian
Federation injured investors have directed the
notification on illegal actions of judges of Kras-
nodar Krai. The edition of obviously unfair de-
cisions is legalized arbitrary behavior, and their
execution — injustice generation.
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