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The concept of the article includes comparisons of realization one of the basic ecological human right to
compensate the injured or property losses due to environmental law violation in the countries with various di-
rections of ecological policy, such as Russia and the USA. According to its practical importance, this envi-
ronmental human right is in fact a way to protect the favorable environment.
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In the International Law, the National
Law of most states and in the scientific-legal
doctrine a system of the basic environmental
rights has been established. In consists of the
rights to the favorable (healthy) environment,
the right to have an access to environmental
information, the right to participate in envi-
ronmental decision-making, the right to ap-
peal against the decisions accepted as well as
the right to compensate losses caused by en-
vironmental mass torts. And the general law
for all the legislation systems is the right to
live in the favorable environment which ap-
pears to be fundamental, the other environ-
mental regulation are used to guarantee this
law implementation.

Environmental human rights must be
consolidated in the legislation. This problem
is been discussed in the literature. But some
authors does not consider the right to the fa-
vorable environment to be included in the
legislative acts because this right can be rea-
lized by the other environmental rights, i.e.,
the right itself is a declaration.

! Boyle A, The Role of International Human Rights
Law in the protection of the Environment // Boyle A,
Andersen M. Human rights approaches to environ-
mental protection (Oxford, Clarendon press, 1998). P
43-49; Douglas-Scott S. Environmental rights in the
European Union — Participatory Democracy Or Dem-
ocratic Deficit? // Op.cit.P.109-128.

According to its practical importance
the human right to compensate health injure
or property losses caused by environmental
law violation is in fact a way to protect the
favorable environment. Its effective realiza-
tion is of great importance based on the data
obtained 20-30% of population diseases are
directly related to the provoking environ-
ment contamination. So the human right to
compensate health injure caused by the en-
vironmental law violation is an urgent prob-
lem today.

The mechanisms of the rights realiza-
tion are quite different. It depends on the law
systems of the state. In the Anglo-American
law system based on the law followed by the
juridical practice some certain cases on dam-
age compensation caused by various mass
torts including environmental law violation
are presented.” Alternatively the Continental
law system is based on the following con-
cept: the right is the law on the people beha-
vior on the basis of which juridical practice is
formed.

In the states of this law system the leg-
islative principles of health injure and prop-
erty losses compensation are included into
the civil legislation acts. The Russian Federa-

% Lunney M, Oliphant K. Tort law. Text and material
(Oxford University press, 2003). P.2
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tion is a state of the Continental law system
where the certain legal problems associated
which the realization of the civil rights to
health injure compensation caused by im-
mense technological accidents have existed
though the rights is based on the Constitution
of the Russian Federation (a.42). In accor-
dance with the general law, health injure and
property losses are compensated on the bases
of the clauses of the civil legislation which,
in its turn, is based on the Civil Code of the
Russian Federation. Nevertheless, compensa-
tory payments to those people suffered from
environmental disasters are appeared to be an
exception to the compensation law. For the
compensatory payments to be given the size
of the disaster should be defined. But it is
hard to be done. So the people suffered are
paid some fixed sums from the state funds or
they are given some social benefits. Accord-
ing to the previous experiences those kinds of
payments are used in case of immense indus-
trial accidents, extreme situations resulted in
victims, mass diseases, property losses or
natural objects damage on the large territory.
Environmental damages caused by the acci-
dents in the past are compensated in the same
way. This kind of compensation is paid to
those who injured because of the accidents
only in case of the direct law which includes
the according clauses on benefits and pay-
ments. The situation must be considered by
the authorities and the suffered must be paid
according to the event happened. In the case
mentioned above it is the state that compen-
sates the health injure and property losses
considering the territory and the number of
the injured. The compensation cannot be paid
according to the civil or any other branch of
the legislation.

Environmental disasters, heavy tech-
nological accidents affected the life and
health of a great number of people, the natu-
ral and juristic people property, the state and
the environment are referred to as mass torts
in the juridical literature.! In some legal sys-
tem, particularly in the system of the USA

! Mozolin V.P. Civil Law. Moscow. 2005. P. 338.
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bringing some services to trial for civil law
violation, or mass torts, is positively consi-
dered, i.e. there is a certain category of cases,
named «mass environmental torts».” Cases
on compensation for being injured due to
toxic or environmental disasters or pollution
in any region are related to this category.

Russia could not avoid consequences
of mass torts either. And it should be men-
tioned that compensations is paid out within
the limits of social maintenance and social
insurance but not by the civil law. Constitu-
tional Court of the Russian Federation estab-
lished the present situation as follows: as
damages caused by heavy disasters are un-
countable and hard to be made up, the task of
the state is to define the size and the order of
the compensational payments the injured
may not give proof of the health harm. By
today a different compensation order is es-
tablished by the law on radiation accidents
considering several n-accidents in the past as
well as by the law on extreme situations
(Federal Law «On social compensation of the
citizens being irradiated due to the accident
at Chernobyl Nuclear Power Plant», 1991;
Federal Law «On rehabilitation special pro-
grams of Radioactive contaminated territo-
ries», 2001). Recently the Russian legislation
has been changed due to ratification of the
Convention on Civil liability for Nuclear
Damage. According to those amendments in
case of accidents another compensation me-
chanism is to be used on radiation hazard ob-
jects in future. Civil liability of the organiza-
tion is limited in the size of the specially or-
ganized fund and the Government of the
Russian Federation must compensate losses
and harm if the limits of the organization are
exhausted.

The problem of mass torts can be con-
sidered from the procedural point of view. In
the legislative system of the USA so-called
class actions are widely used. In case if the
action is proven to be class action the process

2 Fleming, John G. American Tort Process. London.
1988. P.6-14; Fleming, John G. Mass Torts. // Ameri-
can Journal of Comparative Law. Vol.XLII.1994.
P.508-509.
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of harm compensation has some peculiarities.
They are as follows: all the injured are paid
the compensation no matter if their names
have been included into the action for dam-
age or not. One of the conditions for the ac-
tion to be considered a class action by the
court depends on the fact how heavy the dis-
aster is. So mass torts and class actions are
appeared to be dependent: a muss tort can be
referred to as a reason of the class action,
which is the consequence of mass torts.

Unlike an individual action, to meet a
class action means to recognize law violation
considering the companies which have not
been joined the claim. Thus, class action are
often made not only for being satisfied but
for being unjuridically settled. It is rather
hard to speak in what areas claims appear
and make a list of them due to the fact that
mass torts as well as class actions may occur
in different areas. So, class action have been
made in the field of computer technologies
(well-known claims against Microsoft), so-
called «pharmaceutical cases», «environmen-
tal cases» and others. The Civil Legislation
of Russia does not deal with class actions.
Such cases should be considered by the insti-
tution of procedural participation.

Legal sciences

Procedural participation is carried out
if the subject at issue is the rights and duties
of general-purpose, the same foundation. The
main difference between the procedural par-
ticipation and the class action lies in the fol-
lowing: the class action satisfaction is
beyond the limits of the procedural participa-
tion and includes the personalities who have
not signed the claim but were injured.

So it should be concluded that the
claim on damage compensation at extremely
dangerous objects cannot be satisfied by the
existing legal system, but it is quite possible
to be carried out by west law system. There
are two quite different opinions on class ac-
tions introduction into the Russian law insti-
tution. In Russian juridical literature those
who are «for» consider civil cases to be taken
into account more effectively and satisfied.
Those who are against consider class action
to provide raiders.

In our opinion class action in Russian
law system must exist. They can be effective-
ly used in realizing the right to damage com-
pensation at ecologically dangerous enter-
prises. The law to make class action guaran-
tees the total compensation for the injured re-
sulted from heavy technical accidents and
disasters.
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